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“All These People Must Die”: The Ninth Circuit Rules That a School May Expel a Student for Creating a Hit List, Even Though the Student Never Intended for Anyone to See It


by Richard Fossey & Todd A. DeMitchell - December 19, 2019

In McNeil v. Sherwood School District 88J, the Ninth Circuit Court of Appeals made clear that a school district may expel a student for out-of-school speech that contains threats of violence against other students without violating the First Amendment, even if the student never communicates those threats to anyone.
In recent years, the federal courts have ruled that school districts have the authority to discipline students for off-campus speech only in special circumstances. It is now clear that schools can discipline a student who engages in online bullying of another student (Kowalski v. Berkeley County Schools, 2011), posts a YouTube video that intimates a threat of violence against teachers (Bell v. Itawamba County School Board, 2015), or makes a written threat to harm another student (Doe v. Pulaski County Special School District, 2002).

In McNeil v. Sherwood School District 88J (2019), the Ninth Circuit added to the case law on off-campus student speech when it ruled that a school district could expel a student for writing a hit list naming more than 20 students who “Must Die,” even though the student never intended for anyone to see the list. In the Ninth Circuit’s view, the hit list was not protected by the First Amendment, and the school district’s expulsion decision did not violate the student’s constitutional right to free speech.

A STUDENT CREATES A HIT LIST STATING “ALL THESE PEOPLE MUST DIE” AND IS EXPELLED FROM SCHOOL

In May 2014, CLM, a sophomore at Sherwood High School, created a hit list in his personal journal, stating, “I am God” and “All These People Must Die” (McNeil v. Sherwood School District 88J, 2019, p. 704). Twenty-two students and one former school district employee were on the list.

On September 8, 2014, Mrs. McNeil, CLM’s mother, came across the journal on the nightstand in CLM’s room. She read the hit list and several other entries “containing graphic depictions of violence” (p. 704). Mrs. McNeil made copies of some journal entries, including the hit list, and consulted a therapist about her discovery. “The therapist, alarmed by the entries and believing they triggered her duties as a mandatory reporter, informed the Sherwood Police Department . . . about the list” (p. 704). The therapist also advised Mrs. McNeil to call a local crisis hotline, which she did. The hotline’s social worker also reported CLM’s hit list to the Sherwood Police.

Later that day, Sherwood police officers went to CLM’s home and searched the premises. Police confiscated several weapons, including CLM’s .22 caliber rifle and more than 500 rounds of ammunition. The police, did not, however, find anything “to indicate any planning had gone into following through with the hit list” (p. 704).

Soon after the police search, CLM and his parents went to the Sherwood police station, where they voluntarily turned over a copy of the hit list.  “After being read his Miranda warnings, CLM admitted he created the hit list and that sometimes he thinks killing people might relieve some of the stress he feels, but he also stated he used the journal to vent and that he would never carry out such thoughts” (p. 704, internal punctuation omitted). The police decided not to file criminal charges.

The Sherwood Police Department notified the Sherwood School District about CLM’s hit list and told school officials that firearms had been seized from CLM’s home. Ken Bell, the high school principal, assembled an administrative team to determine how to respond.

Oregon statutory law and the school district’s own policies required school officials to notify the parents of students whose names were on the hit list within 12 hours of discovery (Oregon Revised Statute • 339.327(1)). Principal Bell’s team made all the necessary calls, but the team did not identify CLM as the hit list’s creator. “Before the final call was made, the media began contacting the School District to inquire about the list” (p. 704). School officials also learned that CLM’s photo had been posted on social media.

Realizing that CLM’s hit list had been widely publicized, school authorities sent out a recorded message to the parents of all students in the school district, informing them of the hit list. The message said the list contained no specific threats and that the student’s home was safe. School officials also sent out a press release containing similar information.

Thereafter, school officials received numerous phone calls and email messages from parents, the public, and the media about CLM’s hit list. Callers wanted to know CLM’s identity and whether he posed a threat to others. “Some parents demanded to meet with [school principal] Bell, and other parents had their children leave school early, miss several days, or transfer out of the District” (p. 705).

Initially, the school district suspended CLM pending an expulsion hearing, and Principal Bell recommended expulsion. After hearing the evidence on the matter, a hearing officer adopted Bell’s recommendation, “largely based on the significant disruption CLM’s list caused in the school environment” (p. 705, internal punctuation omitted). The school superintendent sent CLM’s parents a letter informing them that CLM had been expelled and that he could not return to school during the current academic year.

CLM and his parents sued the school district, alleging a violation of CLM’s free speech rights under the First Amendment. A federal judge dismissed the suit, ruling that school authorities reasonably foresaw that CLM’s hit list would create a substantial disruption to the school environment. The McNeil family then appealed the judge’s dismissal to the Ninth Circuit Court of Appeals.

NINTH CIRCUIT: SCHOOL DISTRICT’S EXPULSION DECISION DID NOT VIOLATE CLM’S FREE SPEECH RIGHTS

On appeal, CLM and his parents argued that the school district had no authority to discipline CLM’s hit list, which he had created off-campus and had not intended for anyone to see. But the Ninth Circuit did not agree.

The appellate court noted in its opinion that it had previously ruled that school authorities could respond to off-campus student speech in certain circumstances (Wynar v. Douglas County School District, 2013). “Ordinarily,” the Ninth Circuit wrote, “schools may not discipline students for the contents of their private, off-campus, diary entries, any more than they can punish students for their private thoughts.” Nevertheless, the court ruled, “schools have a right, indeed an obligation, to address a credible threat of violence involving the school community” (McNeil v. Sherwood School District 88J, 2019, p. 710).

In the case before it, the Ninth Circuit concluded, “the School District could regulate CLM’s off-campus speech without violating his First Amendment rights. “Although CLM may not have foreseen his speech reaching Sherwood High, the School District, when informed of CLM’s hit list, reasonably determined that it faced a credible, identifiable threat of school violence” (p. 710).

The Supreme Court’s decision in Tinker v. Des Moines Independent Community School District, 1969), the appellate court pointed out, allows schools to restrict student speech that might reasonably lead school authorities to forecast substantial disruption of school activities “or that collides with the rights of other students to be secure and to be let alone” (p. 710, internal citation omitted). In the Ninth Circuit’s view, school authorities reasonably forecast that CLM’s hit list would create a substantial disruption in the school environment, and the list certainly “invaded the rights of other students to be secure and to be let alone” (p. 711, quoting Tinker, 1969, p. 508). Indeed, “a student ‘targeting specific students by name for a potential school shooting represents the quintessential harm to the rights of other students to be secure” (p. 711, internal citation and internal punctuation omitted).

CONCLUSION

McNeil v. Sherwood School District 88J is an important addition to case law defining the First Amendment rights of students to engage in off-campus speech. As the Ninth Circuit made clear, a school district may expel a student for out-of-school speech that contains threats of violence against other students without violating the First Amendment, even if the student never communicates those threats to anyone and never intends for any other person to know about them.

When reaching its decision in the McNeil case, the Ninth Circuit was aware of mass shootings that have taken place in some of the nation’s schools. “The number of reported tragic shootings over the past two decades emphasizes the need for school districts to have the authority to take disciplinary action when faced with a credible threat of school violence,” the court observed (p. 712). Indeed, the court noted, it could only imagine the consequences if school officials did nothing in response to CLM’s list, “and CLM did in fact come to Sherwood High with a firearm and the intent to carry out his hit list” (p. 712).

In our view, McNeil v. Sherwood School District 88J is a good decision. The Ninth Circuit recognized that school districts face the ever-present possibility that a mass shooting could occur on their campuses, and the court gave school officials the authority they need to respond to off-campus student speech that contains threats of violence.
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